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In the Matter of:

City of Kalamazog Water i Docket No.: CWA-AD0-0L-8%
Reclamation Plant,

Respondent. ORDER

as @8 3 an

By Motion dated March 31, 198%, the Complainant seeks Leave
to Withdraw its Complaint Without Prejudice. In support of the
Motion, Complainant argues that in light af the Respondents
continued violation of its permit and due to the statutory
penalty limits of the statute as well as its lack of authority tb
include injunctive relief thereunder, the Complainant wishes to
withdraw this Camplaint and perhaps seek litigation in another
forum.

éy reply dated April 17, 1¥v89, the Respondent argues that
due to tine Complaimant' s fallure to’pr'ooer‘ly consult wit;'w the
relevant staté agency pricor to the filing of the Complaint,
failure to comply with the Court’'s Order on Discovery ;nd other
factual errors in the Ccmplaxnf. this matter should be Dismissed

With Prejudice. The Respondent also seéks_éostb and attorney -
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. fees.
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The MDNR, while efgreséinq ite concern that the Complaint
cantained many factual errors, expresspd its desire to be in-
valved at all stages af this action, including participation in
the hearing, if any.

Having been involved in envirgnmental law for over 2B years
and at une time representing several state environmental agen-
cies, I am kgenly aware of the delicate baslance which is an

\ .
integral element In the state-federal partnership concerniﬁg
envirpnmental enfarcement which the congress has carefully
crafted in all of the federal environmental laws enacted by it.

In the ipstamt case, we are not involved imn a situation
demunstrating a failure of a state to enforce its environmental
laws or a case showing state indifference‘tc an environmental
problem. On the contrary, this record Qhows that the MDNR was on
top of this matter and was taking appropriate enforcement action,

By making the above Bbservations, I am mot suggesting that
the EPA s Qithout autharity to proceed as it has in this matter,
but rather pointing out that the agency’'s actian in this case
exhibits a lack of sensitivity to a fellow sovereign whose past

actions regarding this Respondent would deserve more respect.

In light of all of the above, [ issue the following order:

1. The Comptaint is Dismissed Without Prejudice.
2. No costgs or attorney fees shall be awarded.
3. The EPA is strongly urged to indulge in a meaning-

ful consultation with the MDNR in an attempt to resolve this
matter without the ftiling of another Complaint in this or octher

forums. . ’
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CERTIFICATE OF SERVICE

I hereby certify that the original of the foregoing was
served on the Regional Hearing Clerk, Region V {eervice by
first class U.S. mail); and that true and correct coplies were
served on Complainmant and Respondent (service by certified mail -
return receipt reguested). Dated in Atlanta, Georgia thier?%WN

day of (onlt 1999,

a2/
Marsh;gP. Dryden
Legal Technician

HONDRABLE THOMAS B. YOST
U.S5. ENVIRONMENTAL PRQTECTION AGENCY
345 COURTLAND STREET, N.E.
ATLANTA, GEORGIA 30349
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